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Order under section 254(1) of Income Tax Act

PER PAWAN SINGH, JUDICIAL MEMBER:

1. This appeal by assessee is directed against the order of National

Faceless Appeal Centre [for short to as “NFAC”], Delhi/Ld.CIT(A)

dated 29.07.2022 for assessment year 2011-12, which in turn arises

out assessment order passed by Assessing Officer under section

144 r.w.s.147 of the Income Tax Act, 1961 (hereinafter referred to

as ‘the Act’) dated 18.12.2018. The assessee has raised the following

grounds of appeal:-

“1. The Ld. CIT(A) has erred and was not just and proper on the facts of
the case and in law by not passing a speaking order and dismissing the

appeal for not prosecuting.

2. The Ld. CIT(A) has erred and was not jut and proper on the facts of the
case and in law in confirming the addition of Rs.17,81,580/-.

2. Prayer.

2.1 The addition confirmed by the Ld. CIT(A) may be kindly deleted.
2.2 Personal hearing may be granted.
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2.3 Any other relief that your honours may deem fit maybe granted.
3. The assessee craves leave to add, amend, modify alter or delete any of
the grounds at the time of hearing.”

2. At the outset of hearing, Ld. Authorized Representative (Ld.AR) for
the assessee submits that both the lower authorities have passed
the impugned ex parte order, without giving fair, reasonable and
sufficient opportunities of hearing to the assessee. The Assessing
Officer made addition of Rs.17,81,580/- on account of deposits in
bank account by treating it as unexplained investment. The
Assessing Officer passed the order under section 144 r.w.s. 147 of
the Act. Aggrieved by the addition in the assessment, the assessee
filed appeal before 1d CIT(A). The appeal of assessee was migrated
to NFAC, Delhi/Ld. CIT(A). Before NFAC/Ld. CIT(A) the assessee
could not appear as he has not received any information of
hearing, the e-mail address as provided in Form-35 [Appeal Form
before Ld. CIT(A)] was of Chartered Accountant who was based in
Mumbai who has not informed the assessee timely. The Ld. AR for
the assessee submits that assessee has a good case on merit and is
likely succeed if one more opportunity is allowed he explained the
fact of his case about cash deposited in bank. The 1d AR for the
assessee prayed to restore the case to the file of assessing officer.

The 1d AR for the assessee submits that he undertakes on behalf of

the assessee to be more vigilant in future.
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3. On the other hand, the 1d Senior Departmental representative (Sr
DR) for the revenue submits that the assessee was given ample
opportunities by 1d CIT(A) as recorded in para-2 of impugned
order. Despite giving final opportunity no compliance was made
on the part of assessee. The Ld. CIT(A) finally dismissed the appeal
of assessee after considering the material available on merit.

I have considered the submissions of both the parties and have
gone through the orders of lower authorities carefully. I find that
case of assessee was reopened under section 147 on the basis of
information of ITD data that assessee made cash deposits
aggregating of Rs.17,81,580/-.The assessee has filed return of
income by declaring meagre amount of Rs.2,03,210/-. The
Assessing Officer after issuing various notices for verification of
fact recorded reasons of re-opening and served notice under
section 148 dated 28.03.2018. The Assessing Officer noted that
despite granting reasonable opportunities the assessee failed to
compliance various notices. The Assessing Officer proceeded under
section 144 of the Act and made addition of aggregate of cash
deposit of Rs.17,81,580/-. The said addition was confirmed by
NFAC/Ld. CIT(A) by taking view that assessee was provided
reasonable opportunities but assessee failed to avail such

opportunities. The NFAC/Ld. CIT(A) concluded that assessee is
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not interested to pursue his appeal and has not filed any materials
available on record against the addition made by Assessing Officer.
The NFAC/Ld. CIT(A) dismissed the appeal of assessee in ex parte
proceedings.

Before me the Ld. AR for the assessee vehemently argued that in
Form-35 [Appeal Form (before Ld. CIT(A))] the assessee has given
e-mail address of his C.A who was based in Mumbai and had not
informed the assessee timely. The Ld. AR for the assessee during
his submission submitted that he undertakes on behalf of assessee
to be more vigilant in future in attending the hearing before the
lower authorities and to make compliance as and when called for
by lower authorities and notice of hearing may be given with e-mail
address in Form-36 [Appeal Form (before Tribunal)]. Considering
the fact that assessee remained unrepresented before the lower
authorities and substantial addition was made in the ex-party
assessment, which was again confirmed in ex-party order by ld
CIT(A), therefore keeping in view the principle of natural justice, I
am inclined to give one more opportunity to the assessee to contest
his case on merit. Thus, the appeal is restored back to the file of
assessing officer to decide the issue afresh. I find one more reason
to restore the case to the file of assessing officer that entire cash

was added in the income of assessee and the NFAC/Ld. CIT(A) has
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not decided the case as per the mandate to Section 250(6) of the

Act, which mandates that the while deciding the appeal, the 1d

CIT(A) is required to pass order on points of determination

(grounds of appeals), decision therein on and reasons for such

decision.

6. Considering the aforesaid facts and circumstances of the case, the
grounds of appeal raised by assessee is restored back to the file of
Assessing Officer to adjudicate the issue of addition afresh in
accordance with law. Needless to direct before passing the order,
the Assessing Officer to provide reasonable opportunity to
assessee. The assessee is also directed to be more vigilant in future
and provide complete details and source of cash deposits in bank
account as early as possible and not to seek the adjournment
without any valid reasons. Accordingly, the grounds of appeal by
assessee are allowed for statistical purpose.

7. In the result, appeal of the assessee is allowed for statistical
purposes in above terms.

Order dictated in the open court on 11/01/2023 at the time of

hearing.

Sd/-
(PAWAN SINGH)
[FITR% J¢ JUDICIAL MEMBER]
d /Surat, Dated: 11/01/2023
Dkp. Out Sourcing Sr.P.S
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